INTRODUCTION
There were three United Kingdom Copyright Acts in the twentieth century. It is now 26 years since the Copyright, Designs and Patents Act 1988 was passed. The major thesis of this lecture is that it is time for a new Copyright Act. The minor thesis is that we need to re-think our approach to copyright law reform. Both theses are illustrated by the history of UK copyright legislation over the last 140 years.
MODELS AND METHODS OF LAW REFORM
Before I turn to consider that history, I want to say a few general words about models and methods of law reform. It seems to me that, speaking very broadly, there are two main models of law reform. The first is incremental and the second is holistic. The incremental approach proceeds a stage at a time. Typically, the stages involve different aspects of the field in question. Changes are introduced successively over a period of time. The holistic approach considers the field as a whole and makes changes in one go. Both approaches have their advantages and disadvantages. For example, incremental reform means that each measure can address a manageable amount of subject matter and the effects of individual measures are easier to assess, whereas holistic reform makes it easier to balance different aspects which interact with each other. These advantages and disadvantages are well illustrated by the field of copyright.
As for methods of law reform, a variety of methods have been adopted by the UK at different times and for different purposes. I would like to draw particular attention to three kinds of bodies which are asked to consider the law and recommend their members brought a range of expertise and viewpoints to bear on problems without being paid; and it was up to the Government whether to accept their recommendations in whole, in part or not at all. Why they have declined in popularity is less easy to say. 9 The Law Commission is a permanent independent statutory body which was created by the Law Commissions Act 1965. 10 Its aims are to ensure that the law is as fair, modern, simple and as cost-effective as possible, to conduct research and consultations in order to make systematic recommendations for consideration by Parliament, and to codify the law, eliminate anomalies and repeal obsolete and unnecessary enactments. It consists of five Commissioners, chaired by a judge of the Court of Appeal, appointed for between three and five years. They are supported by a Chief Executive and about 20 members of the Government Legal Service, two Parliamentary Counsel, and a number of research assistants. The Commission engages in programmes of work which it decides upon and undertakes projects referred to it by Government departments. Typically, each project involves a review of the relevant area of law, the issuing of a consultation paper setting out the law, its perceived defects and possible solutions, and the publication of a final report setting out recommendations, frequently accompanied by a draft Bill.
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Over the last decade or so, the Government has sometimes asked individual reviewers, rather than Royal Commissions, departmental committees or the Law Commission, to review certain areas of the law. As I shall relate, copyright provides two examples of this approach, but it is not confined to copyright. 12 It is not entirely clear why this approach has become popular, but it appears that the perception that an individual reviewer can report more quickly than a commission or committee is an important factor. 9 . Note, however, that public inquiries -whether constituted under the Inquiries Act 2005 or its predecessor the Tribunals of Inquiry (Evidence) Act 1921 (such as the Saville Inquiry into Bloody Sunday) or not so constituted (such as the Hutton Inquiry into the death of David Kelly) -remain a well-used institution. Public inquiries differ from Royal Commissions and departmental committees in a number of respects. Typically, they are led by a single individual; they are investigations into a specific event or series of events; they are primarily concerned with fact-finding; and, while they may make recommendations, such recommendations are not necessarily of a legislative nature. Another procedure which continues to be used is the private inquiry by a committee of Privy Counsellors (such as the Chilcot Inquiry into the Iraq conflict). By contrast with departmental committees, a major concern over such inquiries is their cost. See Oonagh Gray and Chris Sear, 11. The work of the Law Commission, and the implementation of its recommendations, was described by its current Chairman, the Rt Hon Sir David Lloyd Jones, in his Sir William Dale Annual Lecture on 22 November 2012 (available on the Law Commission website). 12. Another example is the Independent Review of the Commercialisation and Sexualisation of Childhood by Reg Bailey, whose report Letting Children be Children was presented to Parliament in June 2011 (Cm 8078), although this was more concerned with regulatory and 'soft law' questions than black letter law.
THE ORIGINS OF THE COPYRIGHT ACT 1911
The origins of the Copyright Act 1911 lie in the report of a Royal Commission which was appointed by the second Disraeli administration in October 1875 'to make Inquiry with regard to the Laws and Regulations relating to Home, Colonial and International Copyright'. 13 The Commission was reconstituted in April 1876 following the death of the original Chairman in December 1875 and the withdrawal of three other members by the end of February 1876. 14 The new Chairman was Lord John Manners (an experienced cabinet minister who was Postmaster-General at the time). The other members were the Earl of Devon (a former civil servant and politician), 15 Sir Charles Lawrence Young Bt (a former barrister and a railway director), Sir Henry Thurston Holland Bt MP (a former barrister and civil servant), Sir John Rose Bt (an international banker who had been a Canadian barrister, MP and minister), Sir Henry Drummond Wolff MP (a former diplomat), Sir Louis Mallet (a civil servant), James Stephen QC (the barrister, journalist and jurist), 16 Sir Julius Benedict (a conductor, composer and author), Farrer Herschell QC MP, 17 Edward Jenkins MP (a former barrister and an author), William Smith (an eminent classical and biblical scholar), James Anthony Froude (the historian and biographer), Anthony Trollope (the novelist) and Frederick Daldy (a publisher). 18 The membership of the Commission was broadly representative of a range of copyright, legal and political interests, although there were some odd omissions, 19 and a number of the members had had some previous involvement in copyright law. The Commission held 48 hearings at which it heard evidence from 50 witnesses in public and the minutes of which were published. 21 The Commissioners presented their Report in May 1878. 22 In it, the Commission first considered domestic copyright, and began by observing:
5. The law of England, as to copyright in the matters above enumerated, 23 consists partly of the provisions of fourteen Acts of Parliament, which relate in whole or in part to different branches of the subject, and partly of common law principles, nowhere stated in any definite or authoritative way, but implied in a considerable number of reported cases scattered over the law reports. 6. Our colleague, Sir James Stephen, has reduced this matter to the form of a Digest, which we have annexed to our report, and which we believe to be a correct statement of the law as it stands. 24 7. The first observation which a study of the existing law suggests is that its form, as distinguished from its substance, seems to us bad. The law is wholly destitute of any sort of arrangement, incomplete, often obscure, and, even when it is intelligible upon long study, it is in many parts so ill-expressed that no one who does not give such study to it can expect to understand it. … 9. The fourteen Acts of Parliament which deal with the subject were passed at different times between 1735 and 1875. They are drawn in different styles, and some are drawn so as to be hardly intelligible. Obscurity of style, however, is only one of the defects of these Acts. Their arrangement is often worse than their style. … Accordingly, the Commission's first recommendation was that the law should be 'reduced to an intelligible and systematic form. This may be effected by codifying the law, either in the form in which it appears in Sir James Stephen's Digest, or in any other which may be preferred'. 25 The Commission then proceeded systematically to consider the law in the order set out in the Digest and to recommend changes where it saw fit. It adopted the same approach to colonial and international copyright. Thus the Commission's approach to its task was a holistic one.
In the short term, attempts to implement the Commission's recommendation that the law be codified were unsuccessful, 26 28 and Trevor Williams (one of the founders of the Gramophone Company). 29 As with the Royal Commission, the membership of the Committee was broadly representative, 30 and many of the members had had some previous involvement in the subject of copyright.
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The Gorell Committee held 16 meetings and took evidence from 45 witnesses over nine days, the minutes of which were published. It reported to Parliament in December 1909. 32 At the outset of its Report, the Committee quoted what the Royal Commission had said about the need to codify the law, and added:
33 '… in the opinion of the Committee it is highly desirable that the opportunity, which the amendment of the 28. 1903 . In the preface to the 3rd edition (1896), Scrutton had complained: 'Hardly a copyright case comes into Court, hardly a copyright question comes before counsel for opinion, which does not emphasise the necessity for a thorough revision and codification of the numerous and ill-drafted Acts which constitute the Copyright Law of England. The Copyright Commission urgently recommended this in 1878, but we seem after eighteen years no nearer the desired haven'. The need for a new Copyright Act: a case study in law reform 115 law to give effect to the Convention would afford, should be taken to place the British law on an intelligible and systematic footing'. Having set out an epitome of the existing legislation, the Committee continued:
34 'This epitome sufficiently indicates the confusion which prevails. It would be a great advantage if the British law were placed on a plain and uniform basis, and that basis were one which is common so far as practicable to the nations which join in the Convention'. The Committee proceeded to examine the Berlin Act article by article and to consider what changes to UK law were needed to comply with it, and concluded by expressing their approval of the Berlin Act as a whole. Again, therefore, the approach taken by the Committee was, within the restrictions imposed by its terms of reference, a holistic one.
The Gorell Committee's recommendations, and the Royal Commission's recommendation for codification, were largely implemented in the 1911 Act. and Francis Skone James (a barrister and editor of Copinger on Copyright, then in its 8th edition). 38 Although loosely representative of a range of interests, it was less representative of the creators and exploiters of copyright works than either the Royal Commission or the Gorell Committee. 39 The Committee held 57 meetings. It took evidence in public from witnesses from 29 organizations and five individuals, transcripts of which were published. It also received written representations from 34 organizations and nine individuals. It presented its report to Parliament in October 1952. 40 In its preliminary remarks, the Committee observed: 41 The Committee appointed in 1909 found the Law of Copyright in what they described as 'a state of confusion', and they recommended that action should be taken 'to place the British law on an intelligible and systematic footing'. This was accomplished in no small measure by the Copyright Act of 1911, but in the forty-two years since the passing of that Act, during which time there have been two further International Conventions of the Berne Union as well as spectacular developments in the technical field, it was inevitable that some parts, at least, of the codification accomplished in 1911 should have become somewhat outdated. We share the views expressed by our predecessors that 'it would be a great advantage if the British law were placed on a plain and uniform basis, and that basis were one which is common so far as practicable to the nations which join in the Convention'.
Although somewhat oddly structured, the report considered the whole subject and made 67 recommendations, the first of which was that the Government should accede to the Brussels Act of the Berne Convention. Again, therefore, the Committee's approach was a holistic one.
The Gregory Committee's recommendations were largely enacted in the 1956 Act. 45 Edmund Skone James (son of Francis Skone James, barrister and editor of Copinger, then in its 11th edition), Jaqueline Thwaites (founder of the Inchbald School of Design), 46 William Wallace (who had just retired as Assistant Comptroller in the Patent Office) and Walter Weston (a patent agent). The composition of the Whitford Committee was thus similar to that of the Gregory Committee.
Although it was not expressly referred to in its terms of reference, and although those terms make it plain that there were other factors involved, the appointment of the Whitford Committee was once again The Committee held 106 meetings, and smaller working groups also met occasionally to discuss particular topics. It took oral evidence from 56 organizations and companies and 11 individuals. It also received written evidence from a considerable number of organizations, companies and individuals. Unlike its predecessors, the Committee did not publish any of this evidence. 47 The Committee presented its report to Parliament in March 1977. 48 The report was unusually comprehensive, since the Committee's terms of reference required it to consider the law of designs as well as that of copyright. It systematically surveyed the entire topic in 19 chapters and summarized its recommendations in a twentieth. 49 Again, therefore, the Committee's approach was a holistic one.
44. There was a specific exclusion from the Committee's terms of reference of any consideration of the merits of lending to the public as one of the acts restricted by copyright in a work. In its introduction, the Committee stated: 50 The Act of 1956 is a remarkable feat of draftsmanship but, even if it is a draftsman's dream, it has proved a nightmare to those who have to try to understand it whether as laymen for their own purposes or as lawyers seeking to guide their clients. It is for this reason no doubt that one of the most constant themes in the submissions received by the Committee has been the request that something must be done to simplify the law. A principal objective in any future legislation must be that copyright law should be 'placed on a plain and uniform basis' to adopt the words of the 1952 (Gregory) Committee echoing the words of the 1909 Committee.
To this end, the Whitford Committee devoted its first chapter, and its first three recommendations, to the manner in which such future legislation should be framed.
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As a result of these deliberations, the Copyright, Designs and Patents Act 1988 differed in certain respects from what had been proposed by the Whitford Committee, 55 but nevertheless the basic foundations were those laid down by the Committee. In particular, in accordance with the Committee's recommendations, the 1988 Act was much more clearly drafted than its predecessor.
RECENT DOMESTIC REFORMS TO UK COPYRIGHT LAW
Since the 1988 Act was passed, there has been no consideration of UK copyright law of the kind undertaken by the Royal Commission and the Gorell, Gregory and Whitford Committees. Instead, over the last nine years there have been a number of partial reviews of copyright law which have resulted in a series of piecemeal amendments to the 1988 Act. In his report, which was published in December 2006, Gowers reviewed the entire UK intellectual property system from a number of perspectives and made 57 58 recommendations. 59 The recommendations were concentrated on three areas: strengthening enforcement of IP rights, reducing the costs of registering and litigating IP rights and improving the balance and flexibility of IP rights to allow content to be used in ways consistent with the digital age. 60 Ten of his recommendations were for specific amendments to the 1988 Act (including, where necessary, amendments to the EU Information Society Directive). 61 Gowers did not attempt to consider how his proposed incremental reforms with a considerable number of stakeholders and attended a number of seminars, round tables, workshops and other events.
In his report entitled Digital Opportunity, which was published in May 2011, Hargreaves reviewed the aspects of the UK intellectual property system which appeared to him to be relevant to the promotion of economic growth 65 and made ten main recommendations. 66 Two of these recommendations concerned amendments to the 1988 Act.
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In essence, Hargreaves recommended the adoption of a number of the amendments which had been recommended by Gowers, but had not yet been implemented. 68 After further consultations, 69 these recommendations have now been substantially implemented.
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Hargreaves did not attempt to consider how his proposed reforms would affect other parts of the copyright system, still less did he consider the system as a whole.
On the other hand, Hargreaves did say this: In addition to the three exercises I have just described, the Enterprise and Regulatory Reform Act 2013 introduced certain amendments to the 1988 Act which had not been the subject of any prior consultation or review. 72 In particular, section 74 of the 2013 Act repealed section 52 of the 1988 Act in reaction to the decision of the Court of Justice of the European Union in the Flos case, 73 although the date when the repeal is to become effective has yet to be decided and is presently the subject of a consultation. 74 So too did the Intellectual Property Act 2014. 75 Before leaving this topic, it should be noted that the Law Commission has never been asked to look at copyright law. Indeed, when the Law Commission was recently asked by the Department of Business, Innovation and Skills and the IPO to review the law on groundless threats of intellectual property litigation, 76 groundless threats of copyright litigation were excluded from its remit. 77 
SEVEN REASONS WHY WE NEED A NEW ACT
There are at least seven reasons why we now need a new Copyright Act. 78 The first is the passage of time. As I mentioned at the beginning of this lecture, it is 26 years since the 1988 Act was passed. It is 37 years since the Whitford Committee's report. During that period, technological change relevant to copyright has accelerated and has become more transformative. We have had the advent of the world wide web, the whole online world including Internet television and social media, smart phones, tablet computers, and now 3D printing. Furthermore, these technological changes have led to massive changes to the business models for exploiting copyright works. Although much amended, the 1988 Act remains rooted in the analogue world.
The second reason is the changed international and European context. As I have related, past UK copyright legislation has often been prompted by international developments. established, the domestic legislation must be construed, so far as possible, in accordance with the Directives. 85 There is now a steady stream of decisions from the Court of Justice of the European Union interpreting the Directives. 86 As a result, it no longer makes sense to have a statute which is not rooted in the European legislation.
The third reason is that the 1988 Act has been amended a quite extraordinary number of times. By my count, there have been no less than 80 amending Acts and statutory instruments to date. 87 Some of these amendments have been required to implement the European Directives. Others have been the result of purely domestic initiatives, such as those I have described. Amendments have repeatedly been made to earlier amendments. To call the result a patchwork quilt would be an insult to the art of quilting. A closer analogy would be an obsessively re-used palimpsest.
The fourth reason is that some of the European Directives have been wrongly implemented due to a failure properly to understand the concepts they employ. One example of this is the UK legislators' failure to understand that what the 1988 Act calls a 'film' is what the Directives call a 'first fixation' of a film. As a consequence, section 13B of the 1988 Act gives the film copyright the duration which should be given to the cinematographic or audiovisual work. 88 More generally, our legislators do not seem to understand the distinction between authors' rights and related rights which is fundamental to the European legislation. 89 The fifth reason is that there are systemic problems in the design of the 1988 Act whose effects have become worse over time. One example of this is the treatment of protectable subject matter in the 1988 Act. Problems such as the treatment of photographs and unconventional artistic works have become more acute with changes in technology and culture, and the tension between the domestic and European approaches is growing. 90 As Dr Eleonora Rosati has pointed out, part of the difficulty lies in the 1988 Act's closed list of subject matter. 91 The sixth reason is that the interface between copyright law and designs law needs reconsidering. As I have mentioned, section 52 of the 1988 Act has been prospectively repealed. But section 52 was just part of a sophisticated scheme to balance copyright and design protection put in place by the 1988 Act, which also included section 51 and Part III of the 1988 Act and amendments to the Registered Designs Act 1949. As Professor Lionel Bently has argued, it does not make sense simply to unpick one element of that scheme.
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The seventh reason follows from the previous six, namely that the Act as it presently stands is considerably longer than the Act as originally enacted, considerably more complicated, cannot be understood in isolation from the EU Directives and the implementing regulations 93 and lacks coherence. 94 As a result, the law is inaccessible to creators, exploiters and users of copyright works, which is to say, everyone in the UK. In other words, our legislation is now in a similar state to that which faced the Royal Commission and the Gorell, Gregory and Whitford Committees. Initiatives such as the Copyright Notice service launched by the IPO last year to attempt to clarify the law 95 amount to tackling the symptoms, not the disease.
FIVE POSSIBLE WAYS FORWARD
What then should be done? For the reasons I have explained, it is plain that we need a new Copyright Act. Nevertheless, there are a number of different approaches to drawing up a new Act that could be adopted. I would offer five possible ways forward.
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The first and simplest possibility would be pure consolidation of the existing Act and all its amendments, including in particular the provisions implementing EU Directives that are not presently included in the Act and the various transitional provisions, which are currently scattered amongst a considerable number of different statutory instruments. This exercise could include some simple drafting amendments, such as bringing performers' rights into Part I of the new Act, which would enable Part II and Schedules 2 and 2A of the 1988 Act to be dispensed with. That one measure on its own would considerably shorten and simplify the Act. 93. Note that the provisions concerning artists' resale right, database right and publication right are not even to be found in the 1988 Act, despite its length. Nor are the many transitional provisions relating to the successive amendments to implement EU Directives. 94. Dr Jeremy Philips said in a blogpost on the IPKat blog on 23 September 2014 that 'The copyright legislation in the United Kingdom is, so far as this Kat is aware, the longest, the most confusing and the hardest to navigate in the world. If they were giving medals for Legislative Nasties, the Copyright, Designs and Patents Act 1988, together with its attendant amendments and subordinate legislation, would surely win Gold, Silver and Bronze'. No doubt there are useful lessons which could be learned. One could also look to the European Commission, which has recently consulted on a wide-ranging review of EU copyright rules. 104 But, as I have attempted to describe in this lecture, we have a long and rich history in our own country to learn from.
The system of appointing a Royal Commission or departmental committee once a generation, with instructions holistically to consider copyright law and make recommendations for its improvement, was not a perfect one. It could be improved in at least three ways. The first is by ensuring that all the members of such a committee are appropriately qualified. In particular, the membership should not include people with no experience of copyright law or the copyright industries and should include a legal academic. Secondly, the committee should require a higher standard of evidence than was accepted in the past. 105 A laudable innovation of the Gowers Review was the commissioning of an economic analysis (of copyright term extension) from the Centre for Intellectual Property and Information Law at Cambridge University. Another useful technique, which has been partially adopted by the European Commission, is a structured survey seeking empirical evidence of the kind which is popular in social science research. Thirdly, the committee should conduct its proceedings with more transparency than the Whitford Committee did.
Nevertheless, I would suggest that the departmental committee model of law reform served us fairly well. In particular, it had the advantage of providing a forum for the often contentious debates that copyright law engenders and of providing a mechanism for trying to resolve such debates. 106 The only superior model is that provided by the Law Commission, but I doubt that the Law Commission would want to undertake a review of copyright law given its modest resources and other commitments. I would suggest that neither the Gowers Review nor the Hargreaves Review provides a better model for achieving satisfactory reform of copyright law. While they have delivered some worthwhile incremental reforms, the process has taken nine years and yet has not addressed any of the seven problems I have identified. On the contrary, it has exacerbated them. If the Government had appointed a departmental committee in December 2005, we could have had a new Copyright Act on the statute book by now.
CONCLUSION
In conclusion, I suggest that it is time for a new Copyright Act and that a departmental committee should be appointed to make recommendations for the framing of the new Act.
